Is Recovery of Unabsorbed Home Office Overhead Still Realistic?
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For many years, the recovery of unabsorbed home office overhead was a growth area in the construction claims world. The rationale is that when a project owner suspends work, expressly or constructively, the contractor is unable to bill against the contract at the anticipated rate. This in turn prevents the contract from absorbing its share of fixed home office expenses in the manner reasonably anticipated based on the price, performance period and progress payment provisions of the contract. The so-called “Eichleay formula” has become the accepted method of calculating these damages.

Project owners have long complained that unabsorbed overhead is a phantom form of damages. Home office expenses are fixed and contractors are not precluded from performing other work to help absorb those expenses. Courts have listened, imposing more restrictions on the recovery of unabsorbed overhead. One requirement is the contractor’s inability to perform revenue-producing replacement work during the period of suspension.

The Virginia Supreme Court recently ruled that a contractor was not entitled to unabsorbed home office overhead because it failed to show it had been unable to obtain and perform revenue-producing replacement work. Without such proof, said the Court, the Eichleay formula is nothing more than a mathematical model founded on assumption.

